
o.

0

xfuitc.g ~ ~.-tr. m
: 7rgrr (r8he -4) at arufu, .tr qrye, :

: ca gq,lg7 +4, la4i iRa, abaft #u,:

.a=.ISSI".5re°'
~ ~~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-229-16-17

~ Date : 25.01.2017 vrRT ffl c#l"~ Date of Issue~~ )J
~ 3m~iE ~ (~-1) IDxT i:mta-
Passeci by Shri ma Shanker Commissioner (Appeals-l)Ahmedabad

~ OIJgq7, #£j; 5Ila Ice, 318l4lard-l \:3-11'9,cfdlc1ll ID'<T \ifRT ~
~'ff-------~: x=r "flW@c:;

Arising out of Order-in-Original: 130 to 134/Reb/Cex/APB/201GDate: 29.01.2016 Issued
by: Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

alct'lcl¢dl ~ l,lfaclli{) cf)f "fJl, ~ LKfT

Name & Address of the Appellant & Respondent

Mis. Arraycom(lndia) Limited

al{ arfh z or#la 3mar arias 3rgra aar & at as za ores a u zqenferf ft
~<R x=ra:r=r~ cITT~ m~a=ror ~~ cm~ % 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,1TIW tF<¢1'< cpf·~aTUT~ :

Revision application to Government of India :
(1) ~ '3Nlci.--f zyca 3rf@e)RI, 1994 c#t tfNf 3Wffi ~ ~ 7R l=fPwlT ~ 6fR lf
~ tTRT cITT q-nr rem uaga siafa grteru 3mat 'sra #fa, +la T,
f@a +iazu, Rua f@TT, ant if6Ga, urtcA tu r4a, iraf, facet : 110001 cpl"
qfr "GIRf~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ?:lft l=f@ cffr gtR #m a ha rf arr fa#tarr u7 3rrtr
lf a fRt uerIr t au aasI lf 1TTc'f ~ \Jfm ~ +Wf lf, a fa&t quern znwet
'qffi cffi.~ cblx-&1~ lf m~·+1°-s1i11x lf m l=fR'f an ufaan ahr g& el 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in· a factory or in a warehouse.

(g) ma a are fa@ , m lf Ptllffaa ml w u T # Ref#ft wqitT zreae mr w sura zca # Rd #mi tar are fa#t rz zar vz lf Ptllffaa
?1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(11) ·~~cpl"~~ ~ 1TIW cB" mITT (~ m~ cITT) RlJm fcpzrr Tfm
lTTB "ITT I

(c) In case of goods exported outside India export to Nej,:al~qrSij a□, without payment of
duty ,. ~. ~rn. ~~i./..-;'::- ~
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tf ~ '3ttllCi1 ~ '3ttl1Ci1 ~ cfi• :f@R cfi fu"Q" "GTI" ~~ l=fRT c#!" ~ ~ 3TR
~ 31ml" uil zr er vi fr gar mgr, r8ea cfi m l:lTfur err ~ "C!x m
are # faa a#fefzm (i.2) 1998 tfRT 109 arr fga fag ·rg st I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

,
(1) #br sara ye (3r#ta) Ruma#t, 2001 cB" RlJ1=f 9 cB" atc=rfu FclAf4cc m fflT
g«- i al ,fit , ha am a if sm? hf Ria f ma #a sfearr vi
3rfta 3met #t at-at uRji er Ufa 3ma fut ult IRR] B"flcfi x,f[f ~ ~- "cf>T
:i i!.-cll~~~ cB" atc=rfu tITTT 35-~ B ~mfu:r 1:Jfl" * :floR * ~ * WQ:f t'ram-6 ~ c#!" mfr
~ ffl' ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE .of CEA, 1944, under
Major Head of Account.

(2) RFcl\il.=i ~ cB" WQ:f ii via van va q?} zm st a st at q?1 2oo/­
imx=r :fIBR #t ung jh ui ic van vs ca unr st cIT 1000/- cBl" ffi :fIBR cBl"
GgI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

Rt zrca, at salad zyc ga hara aft#ta mrnfera ,f 3#ta-­
Appeal to Custom,, Excise, & Service Tax Appellate Tribunal.

(4) #ta 3qrzrca 3rf@fa, 1944 c#!" tITTT 35- uo-m/35-~ cB' atc=rfu:­
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affaar qearia vi±fer ft ma it zrca, 4a sqrzl zgc vi hara
~~c#!" fciffl 4"1fdcf>I ~ ~ .=f. 3. 3TR. #. g, { fact at vi

. (a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(&) '3cfdfc;i~ct qRmc: 2 (1) cp B ~~ *m al 3rft, 3r@tat # xfr:IT
zrcan, at sara gen v hara ar4#tu nrznf@raw (fRRrez) al ufga 2#tu fl8at,
3-1!:!l-lC:lcillc; B m-20, ~~ !:!IR=clc<:11 cBA.Jl'3°-s, BmUfr -.=r<R , -:l-ll:!l-lC:1611c;-3soo16. · ·

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ata sari yea (sr@a) Pura8, 2001 c#!" tITTT 6 * atc=rfu m ~.-~-3 # ~mft=r
fg agar aft#tu mrnf@erawi st nu{ 3rah a fas 3r8ta f; r; 3mar ta ufzji fed
'\il5T ~~; c#!" 'l-ll11, &ff\il' c#!" 'l-ll1T 3-IR "61<lTlJ1 TfllT ~~ 5 m m ~ cf)1, % crITT
~ 1ooo/-m~ mT\1 I ui sna yea #t min, an t 'l-ll1T 3lR "61<lTlJ1 TfllT ~
~ 5 m m 50 m (1cp 'ITT m ~ 5000/-m~ mT\1 I ui snr zyca 6t 'l-ll11,
&ff\il' c#!" 'l-ll1T 3-IR -~ TfllT ~~ 50 m qrs uanr ? asi T; 1000o/-m
ft eft I c#!" ffi 'fll:!lllcb xfG:i-Rlx cB' am ear[ha as glue xiiCf B ~tf c#!" ~ I "ll6
~Bx=rmer;~ -.=iffem +114\ilAcB 1R?f er;~ c#!" ~ "cf>T m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs,5,,Q00/- and Rs.10,000/­
where amount of duty / penalty / demand I refund 1s upto 5 Lac, 5 ~a,P.~t9~E}~Q and above 50 Lac
respectively in the form of crossed bank draft in favour of Assy e 'star of a branch of any

'~l,· ..
7e "13
:" .soy ,.e

0

0

I
!.
1:
I
I
I
:.i
I
il
,i
'!

ii
i1
iiii
}
!!
·i!
I',I
I:
;J
;!
ii,I
:1
/:
ij

,I

I'
I

'
i



0

0

--- 3 ---

nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·z11cu zrca 3rf@fa 497o zen pig1f@er #t~-1 cB" :m=rfu ~ ~~
sq 3mad zu pa sat zenfenf fufu If@art a 3mgr re)a at a JR u
.6.so ha a Irzucru zyca feae °c1'lT m"IT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) z ail #if@era mat at firw aw4 aa fut t sit ft en anaffa fszu urar &
it #tr grca, €tu snraa zca vi iar 7fl#tu nznf@raw (raff4f@) Pm, 1o82
Rlmf % I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «arr areas, tr4tr sen rca vi iara 3r41hr if@raw (fl+la) a 4fr 3rfhaitmmai ii
ac4hr searrs3f@Gr, &&gg Rt err 3s a 3iaifa fa#hr(i€zn-) 3rf@fer 2e&(erg Rt

,:>

iczn 29) f@Gris: &.a.&y sit#r fa=fhr3f@fr, &&&g Rterr# siattar+hara ast aftrft
a{k,arr ef@a #r areqa-far .;imaer 3rfarfk, srf fagr erra aiaif .;imftsart
3rdf@a 2rrfraalwt3rf@rat
±ctr3en sra viharaa 3iaifaa faz arz eraif err?

,:> ,:>

(i) lIT{f 11 tr # siafa fGfifa ta#
(ii) ~ .;im cfi'r ft ar{ zr «ufr
(iii) ~ .;im ~<l!iJ-lldt½"1 t° f.!lm:r 6 t° 3kma' a<f ~

- 32arfrs faz rra qraucfa#hz (i . 2) 3@164, 2014 a 3wartr&fadar4fr qf@arrh
~a=rfcrmutfiar~~,rci- :,Jtjrnq;rm-i:arffe~t

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ,z snaraufsrhh nf@aur amer szi rca rrarere# 'liT q0s Pclc11Ra ifrmwr~mr~n;<t>
c); 10% 3rJraTaf tR 3itsziha cjUs RI c11Ra W oorqt1s t" 10% 3rJraTaf tR <fi'r-;;1n1c!1tft ~ I

,:> ,:>

(6)(i) In view of above, an appeal against this order shall lie before the Jribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." .· ::=--·-~·:;~'i';:;

,~,• ,:-K r~r:,- ·,/J:::.........,
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(··i)w··; ~,l':::;-r.\, a.» [ge,Pg.. Jtt{-,J\ r,. i-: ~~ --~'. ,:_··•, /
" '""o * vr,-it-. .-d •°'~* -'lffMeo1,;;:~". ., ..77yr<.
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ORDER-IN-APPEAL

This appeal is filed by Arraycom India Ltd., B-13, 13/1 & 14, Electronics

Estate, GIDC, Sector-25, Gandhinagar, Gujarat (for short - "the appellant") against Order­

in-Original No. 130 to 134/Reb/Cex/APB/2016 dated 29.01.2016 passed by the Assistant ·

Commissioner of Central Excise, Gandhinagar Division, Ahmedabad-III (for short - "the

adjudicating authority").

2. Briefly, the appellant had filed a rebate claim for Rs. 99,163/- under Rule 18

of Central Excise Rules, 2002 (for short - CER 02) read with notification No. 19/2004­

CE(NT) dated 06.09.2004, in respect of goods exported vide various ARE-ls during the

year 2013 to 2015. On his failure to submit the Bill of export, a query memo dated

16.06.2015, was issued. Subsequently, vide the impugned OIO the rebate claim was

rejected by the adjudicating authority on the grounds of non submission of Bill of export.

3. Feeling aggrieved, the appellant has filed this appeal inter alia, stating that

the adjudicating authority had erred in considering the rebate claims filed by the appellant

as claims under export entitlement; that as per Rule 30(5) of SEZ Rules, 2006, bill of

export is to be ,filed under claim of drawback or DEPB, only; that the Joint Secretary

(Revisionary Authority) has already decided the issue wherein it is held that the

substantial benefit cannot be denied for lapse of not filing bill of export, when· the

fundamental condition for granting rebate of duty paid on export goods stands fulfilled.

4. Personal hearing in the matter was held on 09.01.2016. Shri L.P.Sanghvi,

CFO and Company Secretary of the appellant appeared for the same and reiterated the

submissions made in the grounds of appeal.

5. I have gone through the facts of the case and submissions made in the appeal

memorandum. The limited point to be decided is whether the appellant is eligible for

rebate claim. In the instant case, it is observed that [a] there is no dispute regarding

supply of goods to SEZ; [b] that this supply was against payment of duty; and [c] about

receipt of the said goods in the SEZ. The only point on which the rebate stands denied is

that the bill of export has not been submitted by the appellant.

6. The procedure for DTA procurement and clearance to Special Economic

Zones has been prescribed under Circular No.29/2006-Cus dated 27/12/2016 issued by

C.B.E.C., Ministry of Finance (Department of Revenue). The stipulation regarding proof

of export in this circular is as follows:

"7, Clearance ofgoods at theplace ofdispatch, i.e., at thefactory or warehouse may be,
at the option of the exporter (DTA Supplier), either 'under examination and sealing of
goods by the Central Excise officer', or, 'under self- sealing and selfexamination', as is
applicable in the case of export of goods under Rule 18 or 19 of Central Excise Rules,
2002. The manner of disposal of copies ofARE-I, monitoring ofproofofexports, demand
ofduty in case ofnon-submission ofproofofexports, etc. shall be the sq11le'!ii'&t,f!;:applicable
in case ofexports made under Rule 18 or Rule 19 ofthe Cent..a~i(l';,~~t•:

- %' s s- ­·$ <, «a+·...
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The stipulation for Claim of Rebate under Rule 18 of CER, 2002 read with Notification

No. 19/2004-CENT) dated 06/09/2014 is as follows:

"The Assistant Commissioner of Central Excise or the Deputy Commissioner of Central
Excise of Central Excise having jurisdiction over the factory of manufacture or warehouse
or, as the case may be, Maritime Commissioner of Central Excise shall compare the
duplicate copy of application received from the officer of customs with the original copy
received from the exporter and with the triplicate copy receivedfrom the Central Excise
Officer and if satisfied that the claim is in order, he shall sanction the rebate either in whole
or in part. "

As per the above stipulations, proof of export in case of clearance to SEZ should be in

form of endorsement, regarding admittance of goods in full into the SEZ, by the

Authorized Officer of Customs posted in the SEZ, on ARE-I and /or Bill of Export. In the

present case there is no dispute regarding the fact that admittance of goods in full into .

SEZ have been endorsed on the body of the ARE- I in all the cases. Therefore, once the

proof of export in the form of such endorsement on ARE-I were available, the non­

submission of Bills of Export is to be treated as a procedural lapse and the substantive

benefit of Rebate cannot be denied.

7. This issue however, is no longer res integra, having been settled by the JS

(RA), Government of India, through various orders. The appellate authority has also

settled the said issue through various Orders-in-Appeal. The appellant has also relied on

decision of JS (RA), to contend that the rebate has been wrongly rejected. The Joint

Secretary (Revisionary Authority), Government of India, in the case of Mis. Gujarat

Organics Limited [2014(314) ELT 981], in paragraph 9, has held as follows:

9. Government observers that in terms ofPara 5 ofBoard's Circular No. 29/2006-Cus.,
dated 27-12-2006, the supplyfrom DTA to SEZ shall be eligiblefor claim ofrebate under
Rule 18 of Central Excise Rules, 2002 subject to fulfilment of conditions ·laid thereon.
Government further observes that Rule 30 of SEZ Rules, 2006 prescribes for the
procedure for procurements from the Domestic TariffArea: As per sub-rule (1) of the.
said Rule 30 of SEZ Rules, 2006, DTA may supply the goods to SEZ, as in the case of
exports, either under Bond or as duty paid goods under claim of rebate under the cover
ofARE-1form. The original authority has rejected rebate as theyfailed to produce Bill of
Export in term of sub-rule (3) ofRule 30 of SEZ Rules, 2006 and Board's Circular No.
29/2006-Cus., dated 27-12-2006. C.B.E. & C. Circular No. 6/2010-Cus., dated 19-3­
2010 further clarified that rebate of duty paid on goods supplied to SEZ is admissible
under Rule 18 of Central Excise Rules, 2002. Government observes that in terms of Rule
30(5) of the SEZ Rules, Bill of Export should be filed under the claim of drawback or
DEPB. Since rebate claim is also export entitlement benefit, the respondent was required .
to file Bill of export. Though Bill ofExport is required to be filedfor making clearances
to SEZ, yet the substantial benefit of rebate claim cannot be denied only for this lapse.
Government observes that Customs Officer ofSEZ Unit has endorsed on ARE-Iform that
the goods have been duly received in SEZ. As the duty paid nature ofgoods and supply
the same to SEZ is not under dispute, the rebate on dutypaid as goods supplied to SEZ is
admissible under Rule 18 of Central Excise Rules, 2002. Commissioner (Appeals) has
rightly allowed the rebate claims in these cases.

8. As is evident, the rationale applies to the present dispute. I find that the issue

of non submission of Bill of Export stands settled in favour of the appellant, subject to

fulfillment of certain fundamental condition. As in the present case, since there is no

dispute regarding supply of goods to SEZ on payment of duty and about receipt of the
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said goods in the SEZ, the rejection of rebate by the adjudicating authority, is erroneous

and is therefore set aside.

9. 3141aaai arrzaRt a{ 3r4hi at fart 3uhaath fanstar?l
9. The appeals filed by the appellant stand disposed ofin above terms.

es?
(3ar gin)

3rg (3r4tee -I)
Date:271/2017

Attested

l)­
CMohanan V.V) '\
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.

To,
MIs Arraycom India Ltd.,
B-13, 13/1 & 14, Electronics Estate,
GIDC, Sector-25, Gandhinagar, Gujarat

Copy to:

1. The ChiefCommissioner ofCentral Excise Zone, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-lII.
3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad - III
4. The Dy./Asstt. Commissioner, Central Excise, Division -Gandhinagar, Ahmedabad-lll
5.Guard file
6. P.A.
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